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Statute 


District of Columbia Code, Title 22, Section 3302 


JURISDICTIONAL STATEMENT 


The jurisdiction of this Court is founded upon the terms 


and provisions of Title 28, United States Code, Section 1291. 


Appellant was tried in the United States District Court for the 


District of Columbia on an indictment charging violations of 
Title 26, United States Code, Section 4704(a) and Title 21, 
United States Code, Section 174. From a judgment of conviction 


entered by the District Court, appellant brings this appeal. 


STATEMENT OF CASE 


On June 4, 1962, the appellant, Robert Moore, Jr. was indicted 
for violation of the Harrison Narcotics Act on two separate 
occasions: February 20, 1962, and May 12, 1962. On both of these 
occasions appellant was stopped by police officers and interrogated, 
arbitrarily and without probable cause, as a vagrant. Appellant was 
arrested on charges of vagrancy and disorderly conduct and taken to 
police headquarters, During this period of illegal arrest and 
detention, evidence was seized by the police officers which formed 
the basis of appellant's indictment herein on four counts of 


violation of the Harrison Narcotics Act. 


Appellant was tried on September 18, 1962. After hearing the 


testimony of one of the arresting officers, out of the presence of 
the jury, the Trial Judge ruled, over appellant's objection, that 
the two arrests were legal. (Tr. 8-18, bottom 37-38 top) The 
Trial Judge admitted the seized evidence, over appellant's objection. 
(Ix. 90) Appellant was found guilty as charged and convicted on 
October 31, 1962. From this judgment of conviction, appellant 


brings the instant appeal. 


Title 22, District of Columbia Code, Section 3302. "Vagrants" defined. 


The following classes of persons shall be deemed vagrants 
in the District of Columbia: 

(1) Any person known to be a pickpocket, thief, 
burgler, confidence operator, or felon, either by his 
own confession or by his having been convicted in the 
District of Columbia or elsewhere of any one of such 
offenses or of any felony, and having no lawful employ- 
ment and having no lawful means of support realized 
from a lawful occupation or source, and not giving a 
good account of himself when found loitering around in 
any park, highway, public building, or other public 
place, store, shop, or reservation, or at any public 
gathering or assembly. 


ooo 


STATEMENT OF POINTS 


Appellant's arrest for vagrancy was illegal on the two occasions 
on which the instant indictment and conviction were based; and 
the Trial Court erred in ruling such arrests were legal. 


Evidence seized incident to such illegal arrests, which formed 


the basis of the Government's case, was improperly admitted 


| 

during the trial. 
With respect to Point I, appellant desires the Court! to read 

the following pages of the reporter's transcript: Tr. 7-24 inclusive, 

29-33, 36-38, 40-42, S0-S1. 


With respect to Point II, appellant desires the Court to read the 
following pages of the reporter's transcript: Tr. 24-27,| 53-56, 90. 


SUMMARY OF ARGUMENT 


Appellant was accosted by police officers on two occasions, 
without probable cause for making vagrancy arrests. He was neither 
*loitering" nor doing anything unlawful. As a result of these 
illegal arrests, evidence was seized from his possession which formed 
the basis of the instant indictment for violation of the Harrison 
Narcotics Act. 

This evidence was admitted by the Trial Court below, over 
appellant's objection. Under settled authority and this Court’s 


holdings in Williams v. United States, 99 U. S. App. D. C. 161, 


237 F. 2d 789, and Kelley v. United States, 11 U. S. App. D. C. 396, 


298 F. 2d 310, the evidence should have been suppressed. 
Wherefore, it is prayed that the conviction be reversed, and 


the indictment dismissed. 


ARGUMENT 


I. Appellant's arrest for vagrancy was illegal on the two occasions on 
which the instant indictment and conviction were based; and the Trial 
Court erred in ruling such arrests were legal. 


The February 20th arrest: (Appellant desires the Court to read the follow- 
ing pages of the reporter's transcript: 
Tr. 7-24 inclusive, 36-38, 40-42.) | 


The appellant was first arrested on February 20, 1962. Officer Hannon 
testified that on that date he saw appellant at 4:30 in the afternoon, 


walking across T Street with a bag in his hand in the company of another 


Negro male. (Tr. 13) He further testified as follows: | 


‘As they walked up toward me, I was cruising down the 
street and I called them over to the scout car with refer- 
ence to making a vagrancy observation. I noticed the bag 
and it was partially open, and I asked him what was in the 
bag and he said some dirty clothes, and, yet, within the 
bag you could see brand new labels.. . ." (Tr. 13-14) | 


"I got out of the scout car and told him to stand by 
the car and I got my form out, a regular Police Form, a 
Vagrancy Form, and started to ask him some questions and 
at this time he yelled out—-he cursed me.. . . Well, he 
called me an effer and told me I was persecuting him, | 
wasn't letting him live, and that he wasn't going to tell 
me a God damn thing. And I reached around and grabbed him 
to place him under arrest for disorderly conduct, and ‘at 
this time he put his hand in his pocket and I watched him 
pretty close, and he trifled his hand in his pocket and he 
was swinging wildly and threw a silver ball on the ground. 
- « »* (Tr, 22, 24) 


On the basis of this testimony, the arrest was plainly illegal. | There was 
no probable cause for the police officers to stop appellant and question 
him, It was a busy time of day; many people were on the street. Appellant 
was walking with a friend. There was no evidence of loitering. ! Although 
appellant was known to the police officers by his past record, this alone 


does not constitute grounds for stopping him. (Clark v. District of 


Columbia, D.C. Mun.App.1943, 34 A.2d 711. Jones v. District of Columbia, 
D.C.Mun.App.1960, 158 A.2d 771. 

This Court has ruled that this type of arbitrary police action is 
illegal; that there must be "probable cause" existing at the time of the 
arrest. In Kelley v. United States 11 U.S. App. D.C. 396, 298 F.2d 310, 
the Court held that defendant, allegedly a known felon, was under unlawful 
arrest when he answered officers’ call to come out of a restaurant although 
he had been committing no offense, not even loitering. The Court said, at 
p. 397: 

"Here there was no suggestion that this appellant had 
violated the vagrancy statute. We may assume that the 
police under the narrow circumstances spelled out in the 
Code may question a person when "found loitering” to ascer- 
tain whether or not he falls into one or more of the 
defined categories. Had this appellant been a “person” 
who was found "loitering," he would have been under the 
duty of "giving a good account of himself." But there 


was no evidence that he was “loitering” or doing anything 
but what he had a right to do... ." 


In Jones v. District of Columbia, supra, the Municipal Court of Appeals 


for the District of Columbia likewise held an arrest for vagrancy invalid 
for lack of any evidence of loitering. The situation involved was identical 
to the one here. Police officers observed the appellant walking along the 
street shortly after noon hour carrying a paper bag. Assuming he was carry- 
ing stolen goods, they detained and arrested him under the vagrancy statute. 
The Court said: 


"_ . . We find no evidence that appellant was loiter- 
ing or prowling around one of the public places mentioned 
in the statute. While it was stipulated that he was a 
felon, this standing alone does not make out a case. The 
statute requires proof of the other elements to Complete 
the offense. The record shows that appellant was walking 
along a street shortly after noon hour carrying a paper 
bag. The officers recognized him as a convicted thief 
and pursued him because they assumed that he was carrying 
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| 
stolen goods. According to their testimony, they had “5 
information that an offense had been committed. It | 
would appear that appellant was arrested solely because 
of his past criminal background Since the record is | 
is absolutely devoid of any evidence of loitering, the | 
arrest was not valid." (p. 771-2) 


In the case at bar, the officers testified that appellant was known 
personally to them, and this was the only reason they gave for accosting him 
The record is devoid of any testimony by them that appellant was loitering 
or doing anything unlawful. The officers, therefore, acted arbitrarily and 
without just cause in stopping him. ! 


Officer Hannon testified that he made a formal arrest of appellant for 


disorderly conduct. (Tr. 40) But this, too, was illegal. The fact that 
appellant subsequently became disorderly and accused the officers of perse- 
cuting him, is irrelevant since it occurred after, and as a result of, the 
intial unlawful arrest. Appellant's conduct proceeded from an obvious and 
bald provocation by the police officers who were acting unlawfully by 
detaining him in the first place. Indeed, Officer Hannon testified at the 
trial that appellant's disorderly conduct was provoked by him. (tr. 41) 
This Court has held that an arrest occurs when a person is initially 


restrained of his liberty by police officers, Kelley v. United States, 


supra at p. 7. Since the initial detention of appellant was illegal, so, 


too, was the disorderly conduct arrest which it provoked, 


From the foregoing, and on the authority of the Kelley and Jones 
| 


cases, supra, it is submitted that the action of the police officers in 


arresting appellant on February 20, 1962, was illegal. 


The May 12th arrest: (Appellant desires the Court to read the following 
pages of the reporter's transcript: Tr. 29-33, 
50-51.) 

Officer Hannon testified that he saw appellant on May 12, 1962, at 
§:50 a.m,, standing with a group of people at the entrance to the Pig & 
Pit restaurant (which is open all night to the public). (Tr. 29-30) He 
further testified that he called appellant over to the scout car with the 
intention of making a vagrancy observation. (Tr. 31) Here again, as in 
the February 20th arrest, there was no evidence of loitering on the part 
of appellant to give the officer any probable cause for stopping him. 
It is submitted that there is nothing unlawful about being with friends 
at the entrance to an all-night restaurant. "Officers of the law have no 
right to compel one to account for his actions merely because that person 
is on the street at an unusual hour." Beail v. District of Columbia, 
D.C. Mun.App.1951, 82 A.2d 765. 

It is interesting to note, from Officer Hannon's testimony, that none 


of the other people with appellant were called over to the scout car or 


questioned, (Tr. 51) It is peculiar that just appellant was singled out. 


At any rate, it appears from the testimony given that appellant was doing 
nothing but what he had a right to do. There was no evidence that appel- 
lant was "found loitering" or acting unlawfully. The police officers, 
therefore, were unjustified in stopping him and demanding that he account 
for his actions, 

Both Kelley v. United States, supra at p.7, and Jones v. District o: 
Columbia, supra at p. 7, cited above as authority for holding the Febru- 
ary 20th arrest illegal, are also directly in point here. 

In respect to the testimony that appellant was again placed under 


formal arrest for disorderly conduct, it is submitted that it was the 
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| 
result of the same type of unwarranted provocation that seomexs at the 
February 20th arrest. 

For the foregoing reasons, the appellant's arrest on May 2, 1962, 
was illegal. | 


II. Evidence seized incident to such illegal arrests, which formed the 
basis of the Government's case, was improperly admitted during the 
trial. | 


(Appellant desires the Court to read the following pages of the 
reporter's transcript: 24-27, 53-56, 90) 


Officers Hannon and McGlenn testified at the trial that on both 
oeeasions herein involved when appellant was under arrest, they seized from 


his possession certain capsules containing a white powder, (Tr) 24-27, 


53-56) The law is well settled that a search and seizure cannot be justi- 
fied as an ineident of arrest unless the arrest itself was LawEul. 
Johnson v. United States 333 U.S. 10, 68 S.Ct. 367. He Vv. inited States 
361 U.S, 98, 80 S.Ct. 168. It is equally well settled that a search and 
seizure, illegal to begin with, is not made legal by what it turns up. 
United States v. Di Re 332 U.S, 581, 68 S.Ct. 222. Miller v. vu nited States 
357 U.S. 301, 78 S.Ct. 1190. | 
This Court has ruled on several oceasions that evidenee seized as a 
result of an illegal arrest is inadmissable at trial. In wilLiems v. 
United States 99 U.S. App. D.C., 237 F.2d 789, the appellant's arrest was 
illegal because without a warrant, without probable cause, andi without 


other validating circumstances. He dropped a package containing nareoties 
| 


in a corridor of the precinct station shortly after his arrest and before 


| 
he was about to be searched. The Court said, at p, 161, that since this 


| 
evidenee was procured as a result of an illegal arrest, the motion for its 


suppression made at the trial should have been granted, 
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Likewise, in Kelley v. United States, supra at p. 7, appellant was 
illegally arrested under the vagrancy statute because he was neither 
"loitering" nor doing anything unlawful when police officers accosted hin. 
The Court, citing Williams, supra, held that evidence obtained lerom his 
person, on which the indictment was predicated, should have been suppressed, 

Both Williams and Kelley are direct authority in the case at bar. The 
situations are practically identical. Here, appellant was arrested on two 


occasions illegally, because without probable cause or other validating 


cixeumstances, Evidence was seized from him during his illegal detention 
on which the indictment herein was predicated, It is submitted » therefore, 


that this evidence should have been suppressed at the trial. | 


CONCLUSION 
For the foregoing reasons, it is respectfully submitted that this 
Court should: | 
(1) Rule that the February 20th and May 12th arrests were illegal. 
(2) Rule that the evidence seized as a result of the illegal arrests - 
and which formed the sole basis for the indietment Herein - 
was improperly admitted during the trial. 


Reverse the conviction and dismiss the indictment. 


Respectfully submitted, 


Solomon Grossberg 
Mervyn I, Aronoff | 
1707 H Street, N. W 
Washington, D, C, 20006 


Attorneys for Appellant 
appointed by this Court, 
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QUESTIONS PRESENTED 


‘In the opinion of the appellee the following question 
is presented: 


'1) Did the trial judge correctly determine that the 
arrest of appellant was legal as a matter of law and 
therefore the evidence seized incidental to the arrest was 
admissible in evidence? 
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United States Court of Appeals 


For THE DISTRICT OF COLUMBIA CIRCUIT 
No. 18,271 


ROBERT Moor®, JR., APPELLANT 
Vv. 


UNITED STATES OF AMERICA, APPELLEE 


Appeal from the United States District Court 
for the District of Columbia 


BRIEF FOR APPELLEE 


COUNTERSTATEMENT OF THE CASE 


Under an indictment filed June 4, 1962, appellant was 
charged in four counts with violation of the narcotics 
statutes, 26 U.S.C. §4704(a) and 21 U.S.C. §174. Ap- 
pellant was tried and found guilty as indicted on Septem- 
ber 19, 1962. By judgment and commitment filed October 
$1, 1962, appellant was sentenced to two to six years on 
counts one and three, and five years on counts two and 
four, said sentences to run concurrently. On June 8, 1963, 
this Court granted leave to appeal in forma pauperis, 


(1) 


2 


The arrest of February 20th, 1962 


At trial, the evidence showed that Officer Martin Han- 
non, of the Metropolitan Police Department, was patrol- 
ling in a police scout car with his partner, Officer William 
Mann, on the afternoon of February 20, 1962 (Tr. 4). 
The officers first observed appellant walking across 
Fourteenth and T Street around 4:30 P.M. They stopped 
their scout car and addressed appellant for the purpose 
of making a vagrancy observation (Tr. 20). When a 
vagrancy observation is made the officers normally take 
the individual’s name, the date and time of the observa- 
tion; he is also asked if he is presently employed and 
what he is doing on the street, ete. (Tr. 21). This infor- 
mation is taken down in writing and filed at the pre- 
cinct. The purpose of the observation is to assist in keeping 
track of the vagrants and felons within the city (Tr. 21). 
Officer Hannon had known appellant for at least four years 
and to his knowledge he had never been employed (Tr. 5). 
When the officers saw appellant he was carrying a paper 
bag which was partly open (Tr. 21). Officer Hannon in- 
quired as to what was in the bag and appellant replied, 
“some dirty clothes”. The officer, however, was able to 
see that the bag contained new pants with the labels 
still on them (Tr. 22). At this point he got out of the 
scout car to ask the routine questions necessary for a 
vagrancy observation (Tr. 22). Appellant immediately 
started to curse Officer Hannon (Tr. 22-24). He called 
him an “effer” “and told me I was persecuting him, 
wasn’t letting him live and that he wasn’t going to tell me a 
God damn thing” (Tr. 24). He became loud and dis- 
orderly (Tr. 77). When he finished cursing the officer, 
he tried to “rebuke” him in public (Tr. 40). The officer 
placed him under arrest for disorderly conduct and with 
Officer Mann’s help, the arrest was maintained (Tr. 24 
and 77). During the course of the struggle, appellant took 
a silver ball from his pocket and threw it on the ground 
(Tr. 24). There was a large crowd standing around, 
possibly a hundred, watching the incident (Tr. 25 and 
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77). Officer Hannon retrived the silver ball that had been 
thrown by appellant, from a citizen who had been stand- 
ing in the crowd (Tr. 25 and 78). An examination of the 
contents of the silver ball revealed that it contained 34 
capsules of white powder. Further study by the Govern- 
ment chemist showed that the capsules contained heroin, 
a narcotic drug (Tr. 87). 

A hearing was held out of the presence of the jury on 
the Court’s own motion to determine what the Court 
would permit the officer to testify to concerning prior 
arrests and observations by the police. (Tr. 8 to 18). In 
addition to the foregoing information, the testimony of 
Officer Hannon showed that vagrancy observations had 
been made on appellant prior to the February 20th ob- 
servation (Tr. 9). Hannon had arrested appellant for 
vagrancy in the past and he had been convicted for that 
offense (Tr. 12). Appellant at one time was an informer 
for Officer Hannon and he told him that he had been 
locked up in Florida, Pennsylvania, and New Jersey (Tr. 
12). 


The arrest of May 12th, 1962 


Officer Hannon was working the midnight tour, which 
is from midnight until 8:00 A.M. He was patrolling in 
his scout car along with Officer Thomas McGlenn (Tr. 
30). At around 5:50 A.M. he saw appellant standing 
near the entrance of the Pig and Pit, an all night restau- 
rant which is located at 1912 Fourteenth Street. He was 
standing with a group of people, one of whom Officer 
Hannon recognized as “Cue Ball” Irby (Tr. 31). The 
officer knew that appellant was not steadily employed 
(Tr. 31). He called appellant over to the scout car with 
the intention of making another vagrancy observation 
(Tr. 31). Appellant started to scream, “You are per- 
secuting me. I don’t have to take this kind of crap.” He 
also screamed, “I am going to dirty your mother fucking 
name in court.” Officer Hannon arrested him for dis- 
orderly conduct (Tr. 32). He was placed in the 
back seat of the scout car and taken to the precinct (Tr. 
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54.) Officer Hannon’s partner, Thomas McGlenn, was 
driving the car (Tr. 58). As he was driving he kept 
glancing back since “you never know when a prisoner is 
going to jump you” (Tr. 55). McGlenn saw appellant 
place a package between the back seat of the scout car. 
At the precinct Officer Hannon took the appellant inside 
while Officer McGlenn searched the rear seat. He found 
a cellophane cigarette container with forty-eight capsules 
of white powder (Tr. 55). The package was in the 
same place where he saw appellant put his hand in at- 
tempting to hide the capsules. Appellant was charged 
with a narcotics violation as well as disorderly conduct 
(Tr. 57). He was later tried and found guilty of dis- 
orderly conduct. (Tr. 57). 

An examination of the capsules recovered from the rear 
seat of the scout car by William P. Butler the Govern- 
ment Chemist, showed that each one contained a mixture 
of heroin hydrochloride, which is a narcotic drug (Tr. 
88). 

The trial judge ruled the arrests were valid and con- 
sequently, the evidence obtained as a result thereof was 
admitted into evidence. 


STATUTE INVOLVED 


Title 22, District of Columbia Code, § 1107, provides: 


It shall not be lawful for any person or persons 
within the District of Columbia to congregate and as- 
semble in any street, avenue, alley, road, or high- 
way, or in or around any public building or inclosure, 
or any park or reservation, or at the entrance of any 
private building or inclosure, and engage in loud 
and boisterous talking or other disorderly conduct, 
or to insult or make rude or obscene gestures or 
comments or observations on persons passing by, or 
in their hearing, or to crowd, obstruct, or incommode, 
the free use of any such street, avenue, alley, road, 
highway, or any of the foot pavements thereof, or 
the free entrance into any public or private building 
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or inclosure; it shall not be lawful for any person or 
persons to curse, swear, or make use of any profane 
language or indecent or obscene words, or engage in 
any disorderly conduct in any street, avenue, alley, 
road, highway, public park or inclosure, public build- 
ing, church, or assembly room, or in any other public 
place, or in any place wherefrom the same may be 
heard in any street, avenue, alley, road, highway, 
public park or inclosure, or other building, or in any 
premises other than those where the offense was com- 
mitted, under a penalty of not more than $250 or 
imprisonment for not more than ninety days, or both 
for each and every such offense. 


SUMMARY OF ARGUMENT 


Appellant’s contention that the narcotics recovered from 
him was the result of an illegal arrest is without merit. 
The pre-arrest questioning of appellant was proper and 
justified especially in view of appellant’s prior activities 
and criminal record. A police officer has a right to ap- 
proach and question individuals on the street. Merely be- 
cause such an individual is questioned does not mean he 
is under arrest. Appellant could have remained silent if 
he cared to. However, he may not scream and curse at 
a police officer on a public street simply because he is ap- 
proached and questioned. He should either remain silent 
or answer properly. Appellant should not be heard to 
argue that the approach of a police officer triggered his 
disorderly conduct and therefore his arrest was illegal. 
The cases appellant cite do not hold to the contrary. 
Accordingly, the arrest being valid the search incidental 
thereto was proper and the evidence obtained was admis- 
sible in court. 

Moreover, appellant never properly objected to the ad- 
missibility of the evidence hence he is precluded from 
raising the argument on appeal. 
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Introduction 


pellant 
ment. 
narcotics 1 
ary 20, 1962 and 
identical terms of imprisonment, 
if the convi 
need not consider any 
Hirabayoshi. V. 
1, 85 (1948) ; Kelly v. United States, 
0, 297 F.2d 487 (1961), cert. de- 


appellant seeks to assign error 

to the admissibility of the narcotics on the ground that 
it was obtained as a result of an unlawful arrest. No ob- 
‘ection was made at trial to its admissibility for this rea- 
son. When the Government moved to introduce the nar- 
coties into evidence appellant objected on the grounds 
that it was not properly identified. It is well settled that 
for this Court to review error except for plain error 
effecting substantial rights, proper objection must be 
_ made at trial. See White v. United States, 114 U.S. App. 
D.C. 238, 314 F.2d 248 (1962) ; Harris Vv. United States, 
172 U.S. App. D.C. 100, 999 F.2d 931 (1962) ; Fuller v. 
United States, 53 US. App. D.C. 88, 91, 288 F.2d 442, 
445 (1923). Failure to properly object at trial, precludes 


appellant from raising the point on appeal. 
ARGUMENT 
I. There was probable cause to arrest appellant for 
disorderly conduct. 
(See Tr. 3-24, 29-83, 76-78.) 


The sole issue on this appeal is whether under the 
circumstances of this case there was probable cause to 
arrest appellant. Probable cause to arrest is not to be 
evaluated from a remote vantage point of a library, but 
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rather from the viewpoint of a prudent and cautious 
police officer on the scene at the time of arrest. Jackson 
v. United States, 112 U.S. App. D.C. 260, 302 F.2d 194 
(1962) ; Bell v. United States, 102 U.S. App. D.C. 388, 
254 F.2d 82 (1958). 

The record discloses that Officer Hannon who made the 
arrest had known appellant for a good four years (Tr. 4). 
He further explained that to his knowledge appellant had 
never in those four years been employed (Tr. 5). The 
officer had arrested him before for vagrancy and as a 
result he served a jail term (Tr. 12). Officer Hannon 
during his tours of duty in the 18th Precinct had seen 
appellant on the street at all hours of the day and night 
(Tr. 6). Other officers in the precinct had made vagrancy 
observations on appellant prior to his arrest on Febru- 
ary 20, 1962 (Tr. 9 and 10). Appellant had told Officer 
Hannon that he had been locked up in three different 
cities besides the District of Columbia (Tr. 12). In ad- 
dition to this information, Hannon revealed to the court 
out of the presence of the jury, that appellant was well 
known to the Morals Division and the Robbery Squad of 
the Metropolitan Police Department. Appellant is also 
known as “pimpy slim” (Tr. 13). 

Possessing this information, Officer Hannon and his 
partner, William Mann were cruising in their scout car 
in the area of 14th and T Streets, N.W., on the afternoon 
of February 20, 1962. Officer Hannon saw appellant 
walking across T Street in the company of another in- 
dividual. The officers stopped the scout car and addressed 
appellant for the purpose of making a vagrancy observa- 
tion. Appellant was carrying a paper bag at the time; 
when asked by the officer what it contained he replied, 
dirty clothes. However, Officer Hannon who had remained 
in the scout car could see in the partially open bag new 
pants with the labels still attached (Tr. 14). After ob- 
serving this discrepancy, the officer got out of the car. 
Before he could begin the routine inquiry necessary to a 
vagrancy observation (Tr. 21 and 23), appellant screamed 
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you “effer.”* He also screamed he was not going to tell 
him a God damn thing (Tr. 24 and 77). By this time 
a large crowd had gathered (Tr. 25). After this outburst 
by appellant the officers placed him under arrest for dis- 
orderly conduct (Tr. 24). He fought with the officers in 
an attempt to free himself and during the course of the 
struggle he threw a silver ball on the ground (Tr. 24). 
This silver ball was later shown to contain thirty four 
capsules of white powder containing heroin. 

Regarding the arrest of May 12, 1962, the record dis- 
closes on the date in question Officers Hannon and Mc- 
Glenn were patrolling in a scout car. Around 5:50 A.M. 
the officers saw appellant standing near the entrance of 
the Pig and Pit Restaurant. He was in the company of 
a few other people, one of whom was “Cue Ball” Irby. 
When Officer Hannon attempted to question him concern- 
ing his means of livelihood and what was he doing on the 
street at that hour of the morning, he screamed, “I don’t 
have to take this kind of crap, I am going to dirty your 
motherfucking name in court.” He was still scream- 
ing and hollering at the officer when he was arrested for 
disorderly conduct (Tr. 32). Appellant was placed in 
the rear seat of the scout car. As they were driving to 
the precinct, Officer McGlenn saw appellant place a pack- 
age between the seats. A search of the car after appel- 
lant was taken into the precinct revealed a cellophane 
cigarette container with forty-eight capsules, which were 
later shown to contain heroin. 

In view of the foregoing, appellee submits the officers 
had ample basis to arrest appellant on both occasions 
when he became loud and boistrous and cursed the officer 
on a public street in the presence of other citizens. (See 
22 D.C. Code 1107.) The officer’s initial purpose in both 
instances was a valid one. Beail v. District of Columbia, 


1 Presumably a vulgar term, see Tr. 15 and 32. 


2 James C. (Cueball) Irby is a convicted narcotics peddler. See 
Mary Irby v. United States, 114 U.S. App. D. C. 246, 248, 314 F.2d 
251, 253 (1963). 
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82 A.2d 765 (1951) rev’d on other grounds 91 U.S. App. 
D.C. 110, 201 F.2d 176; District of Columbia v. Hunt, 82 
U.S. App. D.C. 159, 163 F.2d 883 (1947). Whether appel- 
lant was free initially to ignore them® begs the question 
here presented. The police officers acted quite reasonably. 
Officer Hannon knew appellant well, he knew he was unem- 
ployed for the past four years; that he was well known by 
both the Morals and Robbery Squads. In view of this, the of- 
ficers had a duty as well as a right to confront appellant 
regarding his present means of livelihood and what he was 
doing on the street. Green Vv. United States supra; Cog- 
dell v. United States, 118 U.S. App. D.C. 219, 307 F.2d 
176 (1962). At that point no arrest was made. 

A policeman, independent of his power to arrest, may 
make inquiry of persons coming under his observation. 
Mills v. United States, 90 U.S. App. D.C. 365, 196 F.2d 
601 (1952); Green v. United States, supra; Keiningham 
v. United States, 113 U.S. App. D. C. 295, 307 F.2d 682 
(1962), and cases cited therein. “It would be absurd to 
suggest that police must arrest a person before they can 
ask him questions.” Goldsmith v. United States, 107 US. 
App. D.C. 305, 314, 277 F.2d 335, 344 (1950). This should 
be especially true in the instant case where the officer is so 
familiar with appellant’s past record. Certainly there 
can be no merit to appellant’s position that he was under 
arrest when the officer asked him a single question. On 
the 20th of February, when appellant was asked by Officer 
Hannon what was in the bag he was carrying, he gave an 
obviously untrue answer. Then, instead of remaining 
silent, he screamed and cursed the officer in front of a 
large crowd. Similarly on May 12, 1962, rather than re- 
main silent when addressed by Officer Hannon, he again 
screamed, cursed and threatened the officer on a public 
street. Accordingly, in both instances, appellant was 
properly placed under arrest for disorderly conduct. 


3See Green v. United States, 104 U.S. App. D.C. 28, 259 F.2d 
180 (1958), cert. denied, 359 U.S. 917 (1959); Beail v. District of 
Columbia, supra. 
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In effect, appellant argues that the trial judge should 
‘have suppressed the evidence because the disorderly con- 
| duct was triggered by the police approach. An almost 

identical argument was made by appellant in Green Vv. 
United States, supra. This Court rejected the argument 
as being without merit. The argument remains without 
merit in the instant case. 

Concerning the February 20th arrest, the Government 
would alternatively urge that there was probable cause to 
arrest appellant for larceny. The only question by the po- 
lice officer that appellant answered was a lie. He told the 
police officer that the bag he was carrying contained dirty 

' clothes, whereas it contained new pants with the labels 
i gtill on them. In view of the fact that the officer knew 
appellant to be unemployed for the last four years, and 
| since he was aware of his past criminal record, the fact 
| that he lied concerning the contents of the paper bag 
may well have given rise to arrest on probable cause of 
larceny. Brooks v. United States, 159 A.2d 876 (1960), 
see also, Cogdell v. United States, supra. Accordingly, it 
! makes no difference that the officers labeled the arrest one 
for disorderly conduct. Payne v. United States, 111 U.S. 
App. D.C. 94, 294 F.2d 723 (1961). 
Appellant can gain little comfort from Jones V. District 
| of Columbia, 158 A.2d 771 (1960) ; Kelly v. United States, 
111 U.S. App. D.C. 396, 298 F.2d 310 (1961) ; and Bead 
| y. District of Columbia, supra, since these cases all deal 
| with arrests for violation of the vagrancy statutes. In the 
instant case appellant was arrested for disorderly con- 
duct and not as a vagrant. Nor do any of the above cases 
stand for the proposition that a police officer may not 
question an individual on a public street without arrest- 
ing him, for such is not the law. As has been pointed 
out above, a police officer, independent of his power to 
arrest, may make inquiry of persons coming under his 
observation. And treating a similar problem, this Court 
stated in Goldsmith v. United States, supra, “it would 
be absurd to suggest that police must arrest a person be- 
fore they can ask him questions.” 
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It necessarily follows them, the arrest being valid, the 
evidence seized incidental to the arrest was admissible in 
court. It is a well settled rule of both English and Ameri- 
can law, to search the person of the accused when legally 
arrested to discover and seize the fruits or evidence of a 
crime. Weeks v. United States, 282 U.S. 383, 392 (1914) ; 
United States v. Rabinowitz, 389 U.S. 56 (1950) ; Agnello 
v. United States, 269 U.S. 20 (1925). 

As was noted at the outset of the argument, if the 
Court finds that either arrest was valid, under the doc- 
trine of Hirabayashi, it need not consider the other. 


CONCLUSION 


Wherefore, it is respectfully submitted that the judg- 
ment of the District Court should be affirmed. 


Davip C. ACHESON, 
United States Attorney. 


FRANK Q. NEBEKER, 
ARTHUR J. MCLAUGHLIN, 
ROBERT D. DEVLIN, 
Assistant United States Attorneys. 
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